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STATE OF MAINE

COMMISSIDN DN GOVERNMENTAL ETHICS
AND ELECTION PRACTICES

In the Matters of:

Senator |
Senator
Representative m

Lealslatzve Ethics

ADVISORY OPINION .
AND RECOMMENDATIONS

- T v Yag ¥ Snt® et

Background and Authority

On August 31, 1988, the Commission on Governmental Ethics
and Election Practiceé (hCommission") receivéd a letter from
m Chairman of the Maine Real Estate

CDmmlﬁlen, CDmnlalnlng of the conduct of three Legislators

in connection with a proceeding befgre that Commiszsion

(Exhibit *A"). At its September 9, 1988 meeting, the

" Commission unaniﬁously voted to investigate, on iﬁs own motion,
the allegations of misconduct and to issue an advisory
'opinion "In so doing, the Commission was acting pursuant to

tha authcrlty conferred by 1 ¥.R.S.A. §§ 1D08(1), 1013(1)(A)
" and 1013(2)(A) R ' . ‘

The Ccmmlsslnn scheduled a publlc hearing for SePtember 23,
.'1uaa and notlce wWas duly glven to the Legzslators involved and
Y the publlc The hearlng was cunduched on that dete in |
Jaccordance w1th the Commission's statutory autharlty.

1 M.R.5.A. & 1013(2)(D) and (E), and its procedural ‘ryles.
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Present with counsel wsre Senatorsm andeiiigge
SR RePfesentatlive “ appeared without
counsel. All members of the Commission were present throughout
the full-day hearing.
Evidence

The Commission heard the testimony of PN
Chairman, Maine Real Estate Commission ("MREC"); <N
A . Mcomber MREC; m, Daputy Director, MREC:
AR Comnissioner of the Department of
Professional and Financiel Regulation; Representative )
": ‘Senator m: senator (EEEENE: Senator
Y Repreaentatlve el ;. emindlBENp :0¢ his
attorney, “ Between them, the witnesses offersd 16
numberaed exhibits for the record. The Commission itself
offered Exhibits A, E and €. All exhibits are indexed and
reproduced separately as zn appendix to this opinion.

Applicable Law

The subject of legislative ethics is governed by statute,
set out in Title 1, Chapter 25 of the Maine Revised Statutes.
These provisions are reproduced in their entirety in the
appendix to this opinion. Of particular significance to the
Commission in this proceeding are the following statutory
prcviéions: | | |

1 MR.8.A. § 1014:
1. Situations involwving a conflict of

interest. A conflict of interest shall
include the following:
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'+ . D. Appearing for, representing or
dssisting another in respect to a claim

‘. before the Legislature, unless without
-campensahlun and for the benefit of a
citizen. (Emphasis added.)

* k %

2. Undue influence. It is presumed that a
conflict of interest exists where there are
circumstances which involve a substantial

: risk of undue influence by a Legislator,
including but not limited to the following
Ccases.

A. . Appearing for, representing or
ass1st1nq another in a matter before a state
agency or autherity, unless without - s
compensaticn and for the benefit of a
constituent, except for attorneys or other
professional persons esngaged in the conduct
of their professions. (Emphasis added.)

: (1,) Ewven in the accepted cases, an
attorney or other professional person must
refrain from references to his legislative
capacity, from ¢ommunications on legislative
stationary and from threats or ilmplications

relatlng to legislative action.
’ x & ¥

3. Abuse of office or position. It is
presumed that a conflict of interest exists
where a legislator abuses his ocffice or
position,  including bhut not llmlted ta the
'followlng cases: -

* k x

-~ B.. Granting or obtaining special =
v+ privilege, exemption or preferential’
. treatment to or for oneself or another,

" which privilege, exemption or treatment is
not readily available to members of the
general community or ¢lass to which the
beneficiary belengs.
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It was these provisions defining a conflict of intereet by a
Leqislater, as well as the mandate of 1 M.R.S.A. § 1011 that
Legielatera "ma'at also scrupuieualy avold acts which may create
an.appearance of misconduct," against which the Commission
waighed the evidence received in this case. |

Flndlnqs and Conclusions

Eased upon the record of its public hearing, and aftar
extensive 'deliberatian,'- th‘e Commission makes the follbwing
flnd:.ngs and conclusions:

1. . The letter dated March 24, 1988 algned by Senator NN
_ Senator DD, :=nd Repz:eaeatativa L |
W in theie official capacities, and sent to the Maine
Real Estate Commission edd'reasing a'particul_ar‘ case then
peading befm:e th”at. agency, constituted an exercisa of undue
influence, in and of- 1tee1f by each of the three Legislators,.
regardless of whether the :.ntendeﬂ bEnEflt:laEY was a

eenstltuent" af any of the Legzslaters  This cenclusien is
baeed partlcularly upon the faet that the letﬁer .rE@JEStS
dlsmlseal of a staff complalnt agalnst “
c:onju,actmn wzth a eemm:.tment by the Leg:.alatere tc: an
-.expanalen of - the Real Estete Cemmlealan s statutery autherlty
"A cepy of the March 24 letter is attached as an exhlblt te thls'
adV1aery aplnlen C |

2. The Cemmlseion rejects the claim made by all three
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.Legi-slators that e, =5 2 resident of Maine, is a
- ponstituent of theirs-nctwithsténding that he resides in pone
of their electm._‘alﬂis’tricts'. Compare § 1014(2)(A) with
§ 1014(1)(D), differentiating between assistance by a
Leg'islatcr to a “constituent” and a "citizen," respectively.

3. Repres’éntative“ exercised poor judgment
in signing the March 24, 1388 letter without being more
fémiliar with its contents or having a better understanding of
the cﬁcntext in which it was being gent. That letter was
Representativeﬂs‘cnly communication with the Real
Estate Commission disclosed by thj;s investigation., There was
no evidence at all that Representative GHEEEEe acted out of an
improper mative, or‘intehdéd“to intérfere with the operation of
the Real Estate Commission.

4.  Senator “ also exercised poor judgment in
sitjning the March 24, 1588 letter. Senatnr“ had
limited further communication with the Real Estate Commisgion
staff in comnection with”the_‘ case. hut ceased all
‘cn‘nmun:.catmn when he recewed dmcuments concerning the case
frmm the.- Real Estate Cmnm:.ssmn pravidzng mcre detalled

' _‘:L::xformat:.an ab:::ut the basls anrl p:ncndure :.nvc:lved in the :
_h‘_:‘_'hand_llng of the case. A Cha:l.rman of the Com:.ttee on Bus:nEss
”.".':.‘Leglslat:.on, SE:natnr _ had a 1eg1t1mate :LnterEEt m the '
'fdlsc1pllnary authcrlty and procedures of the Real Estate
Commission, but that interest provides no proper basis for

seeking to influence the cutcome of any particular case.

—Ba-



12/\84/ 2008 17:85 2RFEETETTE ETHICD UMM Lo2LUM A= = =

5. By his own aémission, Senator HNMGEEFENE a5 ths
authar of the H'arch 24, 1988 letter, and it was at his request
that"the letter was later signed by Representative il an&
Senator (IR . Ssnator M nade sévera.l other ap?eals te
+he Real Estate Commission's chief investi_gatoi: on the “
case, including calling her at home, as well as to “
the. C&mmission chairman, and Nyl Commissioner of the
Exscutive Dcepartmeﬁt containing the Real Estate Commission.
The actions of Senator WM in preparing the March 24, 1988
letter, obtaining the signatures of other Legislators, znd
unde.rtak.'ing cxther Eomunications with the Real Estate
Ccmm:t.Ssmn or persnns associated with it on behalf of F

”. were :.napproprla'te and constitute an exercise of undue

influence. The Commission concludes that Senator el s

. motive in intervening in the proceeding was purely to assist a
friend by having a case against the friend ﬁiémiéseﬂ, and
considers that motive inappropriate. Senator il s
testimony that he was 'simply seekinej fair and timelf treatment
pf“ by the Real Estiate Ccmissicn‘ié contrary to the
grEat weight of the .suhstantia.l evidence, and is not e.c_@:epted.
's.. 'Théra is no ‘evidence that any of the thrlaé Lagislatmrs

"'-Precewed any compensatmn ‘for the act 1V:Lt3.Es descrlbed above on.

' "-'-behalf cf “ clr u.nd.e—:-rtook thnse actlons J.n

antlmgatlcm of any personal flnanc:.al gain.
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‘7. : None of the thres heaislators had an understanding of
the statutory ethical standards, or appeared to apgreciatg the
inappropriateness of their actions. |

8. The decision of the Real Estate Ccmm1551on to bring
this complaint to the attentlon‘of the Comm1551on on
Governmental Ethics and Election Practices was responsible and
appropriate. Thé Real Estate Commission doéumented and
presented information in‘its'pusseséion concerning these
mattars in 2 very thordugh and capable hanner.

Reopsmmendations and Conclusions

1. In an effoft“to avold similar exeréises of undue
influence in the futuré,'the Legisléture.should provide-an
educational forum in'which Legislators would be informed and
reminded of the‘statutory stendards for legislative ethicé, on
an ennual baszis. The particulars of such a program are

properly left to the Laglslature itself.

- 2. The Commission conecludes that the respective Houses of
the Legislature should determine what disciplinary action, if

any, is appropriate under the circumstances regarding Senator

“ SEna or N :nd Reprnsantat:.ve L 3

ed Octnhe:;u( 1988 . COMMISSION ON GOVERNMENTAL
Ly ... . ETHICS AND ELECTION PRACTICES

Members cconourring: ARTHUR L, LERMAN
. Chairman

Charles J. Banders

Richard H. Plerce

Gregory G. Cyr

Paul W. Chaiken

David Bsanson
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